MINING SERVICES CONTRACTS
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1. Standard Form Contracts

A number of years ago | made a comment in a pdyaed gave to an AMPLA conference in
Adelaide that, given the significance of the mingegtor in Australia, it was odd that there
was no standard form mining services contract. r& laee many standard form construction
and construction services contracts put out by strgubodies and organisations such as
Standards Australia, but no mining services cohtrac

Not only was there no standard form mining servimmsract in Australia, but it seemed that
there was no such standard form of contract elsewimethe world, or at least that was
readily available in the public domain. What wel Is&en, certainly in Australia, over the
years was the development of different mining cwets by mine owners and larger
contractors. Some of those contracts seem to Wwavieed reasonably well while others, it
would be fair to say, have not. The real testtf@se, as with any contract, is not whether
the mining services were delivered to the satigfacof both parties but how effectively
those contracts dealt with issues that arose dtiegerm of the contract.

Most of the mining contracts were based on stanftard civil engineering contracts such
as Standards Australia General Conditions of Coht##&2124. The Standards Australia
Standard Form General Conditions are in similamgerto other internationally used
engineering and construction general conditiond siscthe FIDIC forms of contract.

Although contract mining is fundamentally civil engering, the basic thrust of a
construction contract is in large part inapplicatdehe mining context. Construction and
engineering contracts are generally all about mglé known structure for a particular price
within a specified period. Quite rightly such c@uts extensively address things such as the
completion of the defined works by a particularegatariations to the works, applications
for extensions of time for practical completione thchievement of practical completion, the
quality of material installed and ongoing warrastés to the structure being built. In simple
terms, however, a mining contract is all about reimgp material which belongs to another
party, not about building something. The fundaraknature of a mining contract is for the
provision of services, not construction of someghirAccordingly, many provisions of and
the basic premise of a lot of engineering and caos8bn contracts are inappropriate to
mining operations.



Following the Adelaide AMPLA conference the boarl AMPLA commissioned a
representative reference group comprising membens private practice, mining companies
and contractor organisations to develop a staniana mining services contract. Under the
guidance of and with the considerable input of JGnace, the end result of the Reference
Group's efforts was the AMPLA Model Mining Servidggsntract (the Model Contract).

2. Key Elements

The Model Contract seeks to address the core elsrtieat need to be addressed in a mining
services contract. As the cover note to the M@teitract states, it is not intended as a rigid
precedent to be adopted without amendment. Rathés a guide which includes
representative provisions dealing with matters Watld normally arise in the course of the
provision of mining services.

The Model Contract was prepared initially princlpafor surface mining operations,
however, its general provisions can be adapteddtacted surface and underground mining.
The Model Contract includes proforma schedulesbedules by way of example only.

Since the release of version 1 of the Model Cohtesecond version has been released as
well as alternative clauses, optional clauses daadses dealing specifically with coal and
iron ore mining operations. These are all avadaisl the AMPLA websitevww.ampla.org

3. What is the Contract?

The first and most fundamental issue in a miningtreet is determining what the
fundamental nature of the contract is. In paréicuk it a contract for:

(@) a set period;

(b) a set volume of material;

(c) the exploitation of a defined resource; or

(d) the duration of the convenience of the owner.

Many contracts are confusing and confused as totlgxahat they are. For instance, it is
not uncommon for contracts to express themselvegiag for a set period, say five years,
for the mining of 8 million BCM including 2.8 BCMf@re. The question that this raises is -
which is it? Is it a contract for five years, spective of the volume mined or is it a contract
for moving 8 million BCM irrespective of how longtakes and how much ore is mined or,
in the further alternative, is it a contract fommig 2.8 million BCM of ore irrespective of
the volume of material moved or how long it takes?



What happens when the five years is up and theanot has only mined 5 million BCM?

Is the contractor entitled or obliged to stay ofilunachieves the 8 million BCM? What if
the contractor delivers 8 million BCM but only 218lllion BCM of ore? What if the
contractor achieves 8 million BCM including 2.8 lih BCM of ore in four years? All
these matters need to be spelt out in the contiidue. Model Contract is based on a contract
for a set term with the precise quantities to beediduring the term to be set by the owner
through the issue of mining schedules.

Clause 3.1 of the Model Contract provides:
"3.1 Contractor's primary obligation

The contractor's primary service obligation is toyide the Mining
Services to:

@) develop the mine, extract Ore and Waste ahdtd, stockpile
and produce ore from the Mining Titles safely affctiently
during the Term in a timely manner within the Prctilon
Requirements Range in accordance with the plans and
schedules set out in Schedules 2 and 11 and all
Authorisations."

The precise volumes of ore to be produced or wadbe moved are determined by the
owner through the issue of Mine Plans and Proda@ichedules in accordance with
clause 8 of the Model Contract. | will addressi#seie of Mine Plans and Production
Schedules in more detail below.

The unamended version of the Model Contract thesa®for a specified period rather than
for the production or shifting of a specified qugnbf material. It is a relatively straight
forward exercise to change that format to a differeodel such as a contract for the
production of a specified quantity of ore or foe thverall shifting of a specified quantity of
material. The model would then obviously haveeovhried to provide requirements in
relation to the timing for the production of thgstated quantity of ore or material.
Provisions would need to be tailored to ensurettitontractor is not forced to produce the
required volumes within an unrealistic or unreatd@méimeframe or, alternatively, that it is
not limited in the volumes that it can produce vehielis required to mine for a period in
excess of that which it has anticipated in struotyits fleet and rates.

The Model Contract in its base form is for the ps@mn of excavation, loading and hauling.
The requirements are set out in clause 3 - Comirad®rimary Service Obligations (see
above), and Schedule 2 - Description of Mining $®w. Obviously both clause 3 and
Schedule 2 need to be tailored for the particutearations. As noted earlier in the paper,
AMPLA has also prepared some optional clausesmgalith specific types of mining. For



instance AMPLA has prepared clauses which spetiificaver coal mining and provide
additional clauses to be inserted into clausetB®Model Contract which deals specifically
with requirements particular to coal.

AMPLA also has prepared optional clauses for imserin clause 3 that expand the services
to be provided by the contractor to operation amaghtenance of processing plant as well as
an optional clause dealing with rehabilitation ségu

In addition to suggested amendments to clausefl3edlodel Contract, the specific coal
provisions also make amendment to other partseoMbdel Contract such as clause 8
(Mine Plans and Production Schedules) to add spemibvisions in relation to the quality
and quantity of ROM coal, clause 10 (Payment) @ @abvisions in relation to lost stockpile
coal and Schedule 10, (Method of Measurementadtition Schedule 11, Mine Planning
and Production Requirements - Performance Criterganended to incorporate specific
provisions peculiar to coal and a suggested caaliip rise and fall adjustment formula in
the alternative to the standard Model Contract 8gleel? is provided.

Through the use of the above identified clausessahddules and the appropriate tailoring
of the clauses and schedules to the specific aparatissue, ambiguities in relation to
exactly what it is that the contractor is expedtegroduce and what the owner is expected
to provide and pay for, are avoided.

4, Control

As a consequence of, or perhaps as a functionhef,decisions made in relation to the
matters canvassed above, the contract needs tcosp&ho controls the mining operations
and how. In this regard control has two aspedise first is how much, what type, from
where and at what rate material will be mined amel $econd is, how material is to be
mined.

Dealing with the first, generally the owner will mtato keep as much control as possible
over what is produced, from where and the ratehatmit is produced. After all the subject
matter of the contract, the ore, remains the ptgpErthe owner and the exploitation of that
ore must be within the control of the owner. Farththe volume of ore mined should
primarily be determined by the owner's needs ataricular time which may in turn be
dictated by outside factors such as commodity pripeocess and plant availability, shipping
schedules, government regulation and generally cential considerations.

Also, as mine development would normally be sonmgththat the owner would want to
retain control of, it would likely reserve to itéeontrol over the location of waste dumps,
access roads and haulage routes, location of thd &, the type and timing of drilling

and blasting and the exploitation of the ore basgli.



Not only must the contract spell out the abovegsibut it also must provide mechanism for
measuring cost and/or time impacts that the exemithis control has or may have on the
contractor and how the contractor is to be remuadrar compensated in circumstances
where the exercise of the owner's control impagtthe contractor's costs and return.

The second element of control under a mining cehtelates to how the mining operations
are to be conducted. It is very common in miningtcacts for the contractor to be required
to identify the equipment that it is going to useldo provide other information, including
methods of work and to require the owner's apprioradny departure therefrom. That can
in some circumstances and depending on the opesatio question, be unnecessary or
counterproductive as a contractual provision.hdf tontractor is charged with the obligation
to deliver a specific volume of ore per month &ixad rate it should be up to the contractor
how it achieves that. If it can do so more effntig or cheaper by changing its equipment,
why shouldn't it be able to? If it chooses a mexpensive method and the rates are fixed,
that will be its loss.

Although information relating to methodology equigmb and the like is obviously relevant
in considering tenders, it is in a lot of circunmtas an unnecessary interference with the
contractor's ability to run operations as it seéesihd therefore liability for what it produces.
The obvious point to be made is if the contracsotoi be held responsible for performance
then how it achieves that performance cannot bateéd by the owner.

It is often the case that circumstances may ch#mgeighout the term of the contract which
good mining practice dictates require a changehe d@quipment or methodology. If the
contractor is to be held liable for its end perfamoe then how it achieves that performance
should, as far as possible, be left within its caint

Having made the above general observations, howthare are obviously circumstances in
which it is quite appropriate for the owner to haome degree of control over the type of
equipment and methodology utilised. Obviouslyh& tmethodology is likely to interfere
with other operations on the mine site then thea@wras a legitimate interest. Further, in
most jurisdictions there is legislation imposingcstliability on mine owners for the safe
and environmentally appropriate exploitation of tesource. In these circumstances the
owner must retain to itself a degree of controlfisight for it to fulfil its statutory
obligations. For instance in Western Australia Maning Act, the Mines Safety and
Inspection Act and the Environmental Protection Act all have provisions imposing certain
obligations and liabilities on the owner. Accomglyy although the contractor must be able
to control its operations and workforce on a daylay basis, there must be an overriding
ability on the part of the mine owner to proted@ é@xposure to vicarious and statutory
liability for the actions of the contractor.



5. Control of Production

The Model Contract addresses the first issue oftrahnnamely control over what is
produced, how much is produced and from where jgragluced, in clause 8 - Mine Plans
and Production Schedules.

Under the mechanism set out in the Model Contthetowner provides the contractor with
a Mine Plan which is the long term of mine life plarepared by the owner and attached to
the Model Contract as Exhibit B. This documentcdiégs the sequence of mining of ore
from the site during the term and includes minieguence, landform designs access and
haulage roads and the like.

Under clause 8.3 of the Model Contract the shomem and more detailed Production
Schedules are produced by the contractor to comjtlythe Principal's Mine Plan. These
production schedules set out on a monthly basisvtihemes of ore and waste within the
production requirements range to be mined and el@d to the processing plant. The
Model Contract requires that these monthly volufaésvithin a prescribed range and at the
end of the day deliver the volumes required ovegér periods under the Principal's Mine
Plan.

The mechanism under clause 8 of the Model Conisdeirly basic. There are any range of
more complex models for control of production tbah be used. It goes without saying that
the draftsman of the contract should attempt {ortéine particular mechanism to be inserted
into clause 8 to reflect the procedures actuallisat by the owner and the contractor.

| also note that the coal and iron clauses, offadlternatives in the Model Contract, have
a specific clause 8.4 dealing with production scihesifor coal. Particular considerations as
to the quality of the coal are set out in this opéil clause.

The draftsman should understand the physical psdogsvhich ore is mined each day. For
instance, in some cases the owner's geologistsnamdg engineers will, on a weekly if not
daily basis, direct exactly where ore is to be mine overburden shifted and stored. In
other cases the owner will have a more basic rement that the level of a stockpile be
maintained at a certain level. In those circuntstanthere is less prescription on the
contractor as to how it undertakes its operations.

One issue in relation to production which is nagamtly dealt with in the Model Contract
but which may be the subject of optional clausesmake up of production shortfall. It is

obviously impossible to hold the contractor to m@mi down to the last bcm or tonne, a
particular volume of ore each day, week or whatéiverdesignated period is. Consideration
therefore needs to be given to the inclusion ofaase to the effect that if in one particular
specified period the contractor fails to delivere tiprescribed amount or in some
circumstances delivers more than the prescribecuamthat that shortfall or over-supply is



addressed in the following relevant period. Priovis then need to be considered to address
the consequences of the contractor's failure teesscthe shortfall or over-supply.

6. Control of Methods and Contractor's Equipment

As noted above, clause 13 of the Model Contraatrass a fairly high level of control by
the owner over the plant and equipment being ugatidcontractor. Care must be taken to
ensure that the owner does not, by the exercisgsgbowers in relation to plant and
equipment, unduly interfere with the contractobidity to comply with its production and
other obligations. The Model Contract addressesifisue in clause 13.1(b) which deals
with approval for variation to equipment by prowvidi

"Approval of the contractor's request must be givewriting on a timely basis by
the Principal's Representative and must not beagoreably withheld. Any
approval may be given subject to conditions. Thedpal's Representative must
provide written reasons for any non-approval ofhsiegjuest.”

The degree of control that the owner has over ¢ugpenent on the mine site will be driven
by two considerations. One is to give comfortite owner that the contractor is using
equipment sufficient and appropriate for the lewélproduction required under the contract.
As noted above, both as a contract drafting consite and an operational consideration,
efforts to obtain that comfort cannot interferehwatr be used as an excuse by the contractor
for its failure to achieve required production lsve

Another consideration for the owner in controllthg contractor's equipment is that in
certain circumstances the owner may be entitlédke over operation of that equipment or,
in some cases, to purchase that equipment.

In this regard clause 13.6 of the Model Contraovjates for use of the contractor's plant and
equipment in the event of the contract being teated in prescribed circumstances.

Another not uncommon provision, but one which isarently provided in the Model
Contract, is for the owner to have the right toghaise certain of the contractor's plant and
equipment either on the expiration of the termhef ¢contract or alternatively on termination
of the contract. In those circumstances the oweeds to be able to have a greater degree
of control over the plant over which it may exeecssich powers.

7. Remuneration

It seems self-evident, but is in a surprising nundfeircumstances overlooked, that the
method of payment under the contract has to beopppte for the nature of the work and
the contract. For instance, in circumstances whelt@nme and type of material mined is to
be determined solely by the owner, it is likelybinappropriate for the contractor to be
remunerated simply on the basis of the volume movédw contractor has no control over



that element and therefore its income. While yeatimining contracts will be tied to
volumes shifted, they must provide appropriateguioon for both parties' commercial
interests. This would need to include mechanisnensure that proper compensation to the
contractor to cover its costs, margin and the hikeere there is reduced or no production, at
the direction of the owner. For instance, its b&silding costs would need to be covered by
some contractual minimum monthly payment similaa take or pay obligation.

Although it may be seen by some owners as a gand th have the power to have the
contractor sit and do nothing, other than lose mgpsech a situation, in the end, benefits
neither party.

Remuneration based on cost is not common in micamgracts but may be appropriate in
limited circumstances, for instance, where the sgsunknown and the conditions too
unpredictable to enable a proper rate to be cdkaiia advance. In circumstances where
any remuneration is based on cost, it is critibat the parties agree a comprehensive and
prescriptive definition of what is cost. One masost is another man's preliminaries is
another man's mark-up.

The Model Contract provides a fairly standard mewra for calculation of entitlement and
methods of claiming and payment. The formula idetiin the Model Contract provides for
payment of a service fee, an example of whichawided in Schedule 14. The intent of
Schedule 14 is to provide for a base payment foelyable to the contractor to cover its
fixed holding and operating costs with further remration payable on the basis of actual
tonnes of ore and/or waste shifted with rates bpnegcribed for each in Schedule 15.

There are an infinite number of other models tlaat loe used which will be dictated by the
type of operation involved and even the finandal&ure of the contractor or the owner.

It is critical to read the payment and remuneratbhgations in conjunction with the
production provisions. In the case of the Modehtact clause 8, by which volumes, type
and locations of production are dictated, has teele in conjunction with clause 10 dealing
with entitlement to payment. The two are inexoydislked and must be consistent. Again
it is too often the case that prescription as p@tywolumes and timing of production are not
reflected in the remuneration provisions. As naadier, an obvious example would be for
the levels and type of production to be at the dideretion of the owner with remuneration
payable purely on a volume delivered basis.

In order to coherently tie the production obligasand discretions to appropriate
remuneration, the parties must understand and &e apd up-front as to the assumptions
underlying the number and type of equipment andrevinates have been put forward, the
assumptions upon which those rates are based.



The methodology adopted by the Model Contract isatee a production requirements
range. This prescribes the range within which pobdn on a monthly basis can fluctuate
but still have the scheduled rates apply. Theeasglictated by the capacity of the
equipment and, in circumstances where the owndresito go outside that range, it is of
considerable assistance if the criteria by whigrdnge was calculated, in particular the
type of machinery upon which the range is basedsar out in the contract.

Optional clauses are also provided dealing witkblgitde losses for coal contracts. The
optional clause provides for additional clauseslénise 10 dealing specifically with
adjustments brought about by losses to the coekgiie.

8. Variations to and Review of Schedules of Rates

Clause 11 of the Model Contract provides a faithndard provision for the review of

agreed rates. The basic driver for a change toaties in the Schedule of Rates is a variation
to the services instigated by the owner eithentmduce a new mining service to the scope
or require a material change to the productionirequents range. As noted earlier this
production requirements range is the range of pribolu within which an existing agreed

rate will apply and will usually be dictated by ptaand equipment capacity.

If the parties are unable to agree on the adjusttodre made to the rates the Principal's
Representative makes such determination, howehagrdetermination is subject to final
determination under the dispute resolution prooesiur

In addition to the need to review rates broughtudlby variations to the services or to the
volumes, the Model Contract by clause 11.2 alseides for review of the rates on an

annual basis. Again, in the absence of a finad@agent to adjustments to rates, the matter is
sent through to determination under the issue wésol provisions of the contract.

9. Rise and Fall

As part of a proper mechanism for appropriate regraiion, consideration has to be given
to whether the contract will have a rise and fadiyision. This is a different consideration
to changes brought about by geological or operatiassumptions changing. A rise and fall
clause looks more to the impact of increases ialabates, the cost of diesel, water, power
and consumables on the cost of the mining opemtivemselves.

The Model Contract in Schedule 17 sets out a féalsic rise and fall adjustment provision.
The one in the Model Contract is based on indicddighed by the Australian Bureau of
Statistics.

An alternative, more complex and prescriptive maslset out in the alternative Schedule 17
provided in the coal and iron clauses.
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As with all rise and fall formulae, care must bketato ensure that the indices are not
contentious or subject to dispute. Each of theofadnserted into the formula must be
ascertainable with a high degree of particula@tiirig which the purpose of an automatic
formula for rise and fall will be defeated.

10. Allocation of Risk

It is, in my experience, a common misconception @gneertain quarters, particularly
contractors, that if they are adversely impactedbbges over which they have no control,
they are entitled to an increase in rates or pridee common cry is that "how can we be
expected to carry costs over which we have no ot#itr The answer to that question is that
if the contract does not provide otherwise, thendbntractor does carry that cost. The
contract should be unequivocal in its allocatiomisit which entails a clear statement of the
circumstances in which a contractor will be enditte an increase in rates, relief from its
production obligations or whatever other conseqgadimws from the occurrence of outside
forces.

As with all contracts, risk in mining contracts adby falls into three categories:

(a) risk within the control of the owner;
(b) risk within the control of the contractor; and
(c) neutral or outside risk over which neither partg hay control.

A good contract is one that allocates risk unequally and appropriately. Although it may
be seen by some, owners in particular, as goodaudirtg practice to push as much risk as
possible to the other side, that often ends upgoeiinter-productive. A competent
contractor will work into its price a contingenay frisks allocated to it. Accordingly, the
rate eventually struck may needlessly be inflatdisks which may not eventuate or which
would be more appropriately dealt with if and whieay arise under appropriate contractual
mechanisms.

Under clause 14 of the Model Contract a model tSquvard for allocation of responsibility
and liability for care of the mine. Again, depamglion the particular type of mining
operation involved, there may need to be adjustmeride to the allocation of risk under
the Model Contract. As an example, risks assadiaith damage to the fabric of the mine
in deep underground operations would be fundamgrddferent to risks of damage to the
mine associated with mineral sand operations.

Appropriate risk allocation is also achieved natyahrough specific clauses dealing with
risk allocation, but with the use of appropriatecimnisms for adjustment of remuneration.
The appropriate question to pose at the pointaftidg a contract is "what if X happens?"
If the answer to that is "if it happens then, untherremuneration provisions, the contractor
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will be entitled to a properly defined and asceraie payment and pursuant to the
contractual provisions relating to production reguaients the contractor will be entitled to

an appropriate adjustment”, then the contract hififéd its obligations. The more Xs that
can be thought of and test run to see that theacntovers them, the better the contract and
less the scope for dispute during the term of tmdract. In order to be able to do that
effectively the parties need to understand andpes avith each other as to what their
various assumptions are, particularly assumptioaedining levels of production and
remuneration.

11. Dispute Resolution

The Model Contract lays out in clause 17 one palarcregime for resolution of disputes.
The Model Contract provides for representativethefparties to attempt resolution and,
failing resolution at that level, the dispute is\&ted to the chief executive officers. Clause
17 also provides for mediation and, in prescribieclienstances, expert determination.
There is deliberately no provision for disputebéodetermined by arbitration and,
accordingly, parties utilising the Model Contraetd to consider what method of dispute
resolution best suits their particular circumstanaed whether they will specifically insert
an arbitration clause.

Many disputes that arise in the course of a micmgfract are suitable for determination by
an expert. Clause 17.3 of the Model Contract glesifor the expert, failing agreement, to
be nominated by the Institute of Arbitrators anddidéors Australia. The expert
determination is also to be conducted in accordanttethe rules for expert determination
of that body.

Consideration could also be given by the partieagi@eing on the identify of the expert

from the outset. | have been involved in a nundfgarojects, including one large mining
contract, where an expert was appointed from tiggnbeng of the term by the parties to
make determinations of disputes on operationaksss and when they arose. This process
enables one person to obtain a degree of backgreshdnderstanding of the particular
operations which facilitates quicker and, usuatipre satisfactory determinations. The
introduction of such a procedure would require anlgimal amendment to clause 17.4 of
the Model Contract.

12. Termination for Convenience

Termination for convenience or early terminatioausles are more common in mining
contracts than other forms of engineering and coatbn contracts. This is a function o:

(@) the long-term nature of mining contracts;

(b) the risks associated with predicting where and boswbodies will
unfold; and
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(©) commodity prices and outside commercial pressures.

There are several commonly used models for termoimdtly the owner for reasons other than
default of the contractor. Some contracts proade&bsolute discretion on the part of the
owner to terminate. Others qualify the exercisthaf power to circumstances where it
would be some commercial hardship on the ownergoquired to continue with the
contract. It should be noted that in certain giggons in Australia the courts have held that
even where the power to terminate the contractpsessed to be solely at the convenience
of the owner, equity will intervene to limit theexise of that power to circumstances where
the owner would suffer some hardship if it wereuiegd to continue with the contract.

The formula that the Model Contract adopts in a#aili8.3 is termination by the owner for
convenience where to continue with the mining opp@navould cause financial loss. In
most cases a competent contractor would require swalification to what would
otherwise be an absolute discretion on the patebwner in any event.

It is not unusual to provide some specific compgasdo the contractor where the owner
terminates for convenience. As well as being helanless against liabilities that it has
incurred and which will be unavoidable notwithstaugcthe termination of the contract, it is
common to provide some payment to the contractoedognise its loss of profit through no
fault of its own. One commonly used mechanisno istipulate payment of identified
amounts depending how far into the term the cohisaerminated. The payment is in part
representative of the return on capital that woll be achieved or the cost of equipment for
the balance of the term that may not produce inclmnoever its holding costs.

13. Consequences of Termination

The alternatives found in mining contracts rangenfimmediate removal of all contractor's
plant and equipment through to compulsory acqoisitir taking over of contractor's plant
and equipment by the owner.

Clause 18.6 provides for the acquisition of corttbigs plant and equipment or assignment of
the contractor's interests in such plant and egeiftrapon termination, however, only with
the agreement of the contractor.

Clause 13.6 of the Model Contract also provideghHerowner to take over the operation of
the contractor's plant and equipment in circumsanchere the contract is terminated other
than for the default of the owner. Under that mdkde owner is only entitled to use such
equipment until the owner could be reasonably ebgoeto replace that equipment with its
own and it is also required to play proper comptosdor the use of such equipment.

An alternative clause is provided in the altermatilauses to clause 13.6. Pursuant to that
provision, upon the termination of the contractdisner has the right to purchase all or any
of the contractor's plant and equipment. Thatmdtive clause 13.6 also requires the
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contractor to provide relevant information whichudeenable the owner to take over
leasing or other arrangements which the contrantyr have in place in relation to its plant
and equipment.

Mechanisms are set out for determination of theepait which the contractor's plant and
equipment will be compulsorily acquired.

It is suggested that if this alternative clausé 18 .adopted the standard clause 18.6 be
deleted as they cover acquisition of the contr&ant and equipment in slightly different
ways.

14. Term and Suspension of Mining Services

As noted at the outset the Model Contract as diast@ contract for the provision of mining
services for a specified period. Irrespectivehef volume actually delivered the contract
will come to an end at the expiration of the prisemt term.

Clause 18.1 provides that the contract will corgipast the automatic termination date
unless either party gives the other party threethsowritten notice that the contract will
come to an end. That written notice cannot bergimere than three months prior to the
expiry of the initial term.

Clause 18.2 also provides for the suspension oingpiservices during which period the
contractor will be paid at agreed standby ratespdnding on the nature of the operations a
suspension for a more sustained period may reqthe issues to be covered such as
protection or storage of plant and equipment. @aexls to be taken that, where the
operations do have such repercussion if the opeitire suspended for any extended
period, the contract deals with those issues aodges appropriate mechanisms and
remuneration to the contractor.

15. Assignment

The owner clearly does not want its ability to dedh its assets to be fettered by the mining
contract. In particular the owner would want teewe to itself the right to sell the mine as a
going concern. To this end the owner would alwagsat to reserve to itself the right to
assign the contract.

Clause 22.3 of the Model Contract contains a pithibon the contractor assigning its
rights under the agreement (except with the priatten approval of the owner) and clause
22.3(b) reserves to the owner the right to assgimterest under the contract provided the
owner procures a covenant from the assignee thall ibe bound by the provisions of the
agreement. In this way the contractor's legitintat@mercial interests are also protected.
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16. Method of Measurement

Except in very rare cases the contractor's entéfgrto payment will be determined by the
volume of material or ore it mines or delivers tpaaticular point. The method of
measuring volume, unless precisely defined, caidésubject of much expensive dispute.
There are as many different methods of measuriniyeas are types of contract and types of
mining operations. Many operations are amenabiegasurement by use of bank cubic
metres while others are more appropriately measwedeight.

Schedule 10 of the Model Contract sets out a mesimaby which the tonnage of ore mined
is measured at the point of delivery into the pssagg plant.

The alternative clauses available on the AMPLA wage have other methods of
measurement, one being specific to coal whichsaeweightometers attached to
equipment and truck weighbridges. A further alatinre is provided in the Alternative
Clauses which measures by reference to the volds®ckpiles and the volume of voids.

Insofar as the mining operations also involve hgel@lauses need to be crafted to reflect
the most appropriate method of measurement ofrdistand the points from which the
distance is measured.

The method of measurement stipulated in each adnaad it is essential to stipulate a
method of measurement, should reflect best op@atractice and what is going to return
the most accurate measurements. Further, it isrii@pt to ensure that all of the relevant
criteria by which performance is measured and paymmade are the subject of an
appropriate specified method of measurement. Weighume and distance are reasonably
obvious, however, in certain applications moistoatent, specific gravity of material and
particle size may be relevant. Thought needs tgiven to each of these factors and any
others that may impact on the provision of the ises/and the cost of the provision of the
services and whether methods of measurement fee flagtors need to be prescribed.

17. Test Drive the Contract

As noted earlier, the basic purpose of a contsatt facilitate the smooth, timely and cost
effective delivery of services and the Model Cocttia a suggested starting point for the
delivery of mining services. However, before examuthe contract the parties should be
satisfied that the contract, whether it is basetheriModel Contract or otherwise, will work

in practice on a day to day basis. The best wagnefiring that is to run through as many
practical examples as possible, largely relyindpoth parties' experience of where things
have gone wrong in the past and what has workéukeipast. At its most basic this involves
running through theoretical cases from go to whwhensuring that each step of the process
is covered by a provision of the contract. Fomepke, what will happen under the proposed
contract if the fundamental assumptions upon whiates are structured change or what
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will happen if the fundamental commercial assumpgiapon which both parties entered
into the contract change? Does the contract adelgueddress these issues?

To a greater or lesser degree, depending on thieydar contract, it would be fair to say that
mining is something of a gamble in the sense thatme can predict with certainty exactly
how an ore body lies and what conditions might fimoentered a hundred metres below the
surface. Similarly, who is to say with any accyratat the commercial environment will
be four years into the five year term of the cacttral' hat being the case the parties need to
be satisfied that the contract is sufficiently ggedo cover situations yet flexible enough to
preserve both parties' legitimate commercial irgsren the event of things not going as
initially planned.

The more possible scenarios that are worked throaglker the model of the contract the
more likely the contract will be able to handle laoke range of different eventualities.

18. Conclusion

As noted at the outset and on the cover page thduel Contract, the Model Contract is
not meant to be a document applicable to all sanator which provides all the answers to
any particular application. It is meant ratheb&a guide which, in a lot of cases, can be
adopted without much amendment but which, in otlases, will require considerable
amendment or addition. Some of the additions #ednatives are set out in the optional
and alternative clauses prepared by AMPLA. Eacttraot, however, must be tested and
the parties satisfied that it will meet their regaients. The key elements are:

(a) ensuring that the contract fits the purpose. Dioassume that any form
of standard form contract, including the Model CGaat, is appropriate
to the operation in question. ldentify the keylgad both parties and
key elements by which those goals will be fairlyivkred;

(b) conduct yourself on the assumption that things galiwrong. Draft
defensively and even on the assumption that ther gidrty will do the
wrong thing. Ensure that your interests are pxegkin the event of the
other party doing the wrong thing or matters natcpeding as originally

anticipated;

() test drive the contract with as many scenariosoasiple to ensure that it
works;

(d) ensure that the contract mechanisms are consigiénthe operation to

be undertaken and, in certain cases, not onlyahgeany's operational
procedures but also the company's accounting dheage systems.
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There should be no fear in attempting to make @raonas prescriptive and comprehensive
as possible. Relationships between contractinggsasollapse when they fall into
disagreement, not necessarily when operations gg. alihe less that a contractual
relationship relies on goodwill of the parties @hd more that it relies on specific provisions
of the contract to determine parties' rights anthabons, the less likelihood of dispute.

! Stephen Boyle is a partner of Australian law fitayton Utz. Stephen is based in Perth WesterrirAlies
and acts for mine owners and contractors in redgtiooperational issues including contract mining.



