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Face of the record
reasons for decision do not usually form part of, B95.16
Fair dealing
breach of, YB02.2, YB02.4
concept of, YB02.4
duty of, YB02.2, YB02.11, YB02.13, YB02.19, YB02.21
breach of, YB02.2, YB02.4
creation of, YB02.15
disclaimer, YB02.12
implied, YB02.27
imposition of, YB02.3-4
scope of, YB02.4-9, YB02.16
expert testimony, YB02.9
express term, YB02.11, YB02.13
good faith and, YB02.41-42
implied term, YB02.3, YB02.13, YB02.462
breach of, YB02.13
objective standards, YB02.9
requirement of, YB02.9
sale of goods, YB02.9
scope of, YB02.4-9, YB02.16
Farm-in agreements
Commissioner’s discretion to determine tax period, J00.256-257
definition, J00.247
function, J00.248
going concern, as, J00.251-252
GST implications, J00.248-249
input tax credit (ITC), claiming, J00.249
joint venture provisions, J00.253, J00.254-255
taxable supply, J00.255-256
tax invoices, as, J00.250
Farm-outs
GST, J99.61
Federal Court of Australia
assessors, use in native title proceedings, YB94.8
constitutional validity of, YB94.82
jurisdiction
accrued, YB94.76
exclusive, YB94.76
mediation by, YB02.244
National Native Title Tribunal
appeals on points of law from, YB94.8, YB94.78
registration of decrees of, YB94.8, YB94.78
native title
adjudications on, YB94.3
assessors and consultants, use of, YB94.8
determinations, YB02.112, YB02.119, YB02.127-128
determinations, registration of, YB95.439—-441
exclusive jurisdiction provisions, constitutional validity of, YB94.76
informal procedure, YB94.8



jurisdiction for determinations, YB02.119, YB02.182, YB02.183
mediation, YB02.244
Native Title Act, determinations under, YB02.112
refusal of applications, appeals in relation to, YB95.434-435
supervisory role, YB02.244
Federal government
environmental responsibility, YB93.411
Federal legislation
mining, YB96.170-176
Fiduciary duties
breach of, YB94.339, YB94.369, YB94.577, YB04.123
Barnes v Addey, rule in, YB94.375
Biala Pty Ltd v Mallina Holdings Ltd—see Biala Pty Ltd v Mallina Holdings Ltd
categories of relationships not closed, YB04.116
commercial relationships, YB04.116
contract, role of, YB04.118-19
co-venturers, YB93.236-240
fiduciary obligations, nature and extent, YB04.117-18
fiduciary relationship distinguished, YB94.372
joint venture agreements, YB04.115, YB04.120-1
nature of, YB04.116
remedies for breach, YB04.123
Fiduciary duty
breach of, YB02.585
remedies for, YB02.585, YB02.601-605
Chinese walls, YB02.573-581
at law, YB02.575-578
equity, YB02.575-578
protection, YB02.581
conflict of interest, see Conflict of interest
determination of, YB02.585
duration of, YB02.594-601
joint ventures, YB02.567-569
nature of, YB02.584
no-profit rule, YB02.566-567, YB02.569-573, YB02.584
partnership, YB02.559-561, YB02.567-569
protection from, YB02.581
relationships, YB02.584
resource relationships, YB02.558-573
trusteeship, YB02.559-561
unincorporated joint venture, YB02.561-566
Fiduciary relationship, YB96.377
Finance
gas pipelines project—see Gas pipelines
project finance, see Project finance
Financial ratios
debt service cover ratio (DSCR), YB03.96, YB03.158
interest cover ratio (ICR), YB03.96, YB03.158
loan life cover ratio (LLCR), YB03.96, YB03.158
project life cover ratio (PLCR), YB03.95, YB03.158
reserve tail ratio (RTR), YB03.96, YB03.158
Financial risk management, YB93.131-134—see also Forward contract, Options, Swap
capital adequacy requirements, YB93.90-91
contract terms, YB93.87-88
default risk measurement, YB93.88-90
derivatives—see Derivatives
documentation, YB93.92-96
forward contract—see Forward contract
hedging—see Hedging
Financier(s)



cure period, YB03.138
international standards, role of, YB04.49
lending decisions, YB03.164-165
letters of comfort, see Letters of comfort
Financing
assessing international mining regimes, YB97.297-308
country risks, YB97.304-308
ambiguities in law, YB97.306
civil disturbance, YB97.304
customary land tenure, YB97.307
dispute resolution, YB97.308
environmental risks, YB97.307
expropriation, YB97.305
foreign exchange restrictions, YB97.306
land access, YB97.307
political violence, YB97.304
war, YB97.304
India, gas and oil projects in, J99.229-231
issues, YB97.298-299
preconditions, YB97.300-304
credit and security, YB97.303
fiscal regime, YB97.301
legal regime, YB97.302
management, YB97.302
mineral title, YB97.301
repatriation of profits, YB97.301
sale of product, YB97.301
suitability, YB97.299-300
assessing petroleum developments, YB97.286-296
debt funding, YB97.187-189
equity funding, YB97.189
offshore units, J99.23
overseas ventures, YB97.190
project, YB97.298
project finance, J99.281-282
Fishing
native title rights, J00.14, J00.15, J00.16, J00.85
Fishing expeditions,YB04.87
subpoenas, YB04.103
Fishing rights
confirmation of, YB02.117
native title, YB02.117, YB02.139-141, YB02.161, YB02.166
“Fit and proper person” test, B96.139-148
Bond Media case, B96.140-141
Creswick Resources NL, B96.146-147
Croft, B96.144-145
Morgan and Taylor, B96.143
Pyrenees Mining Co NL, B96.143-144
Rimlex Mining NL/March Mining Pty Ltd, B96.145-146
Floating Production, Storage and Offloading vessel (FPSO)
see also Offshore mobile craft
collisions, YB00.87
mortgages, registration of, YB00.84
oil pollution, liability for, YB00.87-88
proposed convention on, YB00.81-82, YB00.89-90
arguments for and against, YB00.83-84
registration, YB00.84-86
ship, whether classified as, YB00.81-90
Floors, YB93.107, YB93.123-125—see also Caps, Collars
Flora and fauna



environmental objection to mining lease, J00.118-120
extinguishment of native title, J00.94-95
Forecasts
revenue production, of, YB01.69-70
Force majeure
gas supply agreement, YB03.327
gas supplier’s facilities, affecting, YB03.353
power station, at, YB03.353
mining contract, YB03.425
power purchase agreement, YB03.348-349
risk, YB03.362
PRC contracts, YB03.187
third party contracts, clauses in, YB94.175
Force majeure clauses
absence of, YB04.286
allocation of shortfalls, YB04.304-9
buyer protection, YB04.313-15
definition, YB04.287
drafting, YB04.296-7
buyer protection, YB04.315
notice requirements, YB04.311-13
pre-existing events and causes, YB04.300
shortfall allocation, YB04.309
sub-contractors, YB04.298
supplier failure, YB04.303—4
exceptions, YB04.315-16
form and content, YB04.287-8
frustration
distinguished, YB04.290-2
overview of doctrine, YB04.288-90
test, YB04.289
interpretation approaches, YB04.292-6
notice requirements, YB04.310-13
confidentiality, YB04.312
piracy, see Piracy
pre-existing events and causes, YB04.298-300
purpose, YB04.286, YB04.317
repudiation of contract, YB04.316
steps taken to overcome obstacles, YB04.296-7
sub-contractors, failure of, YB04.297-8
supplier failure, YB04.300—4
termination for breach of essential term, YB04.315-6
Foreign corporations
listing in Australia, YB94.248
disclosure obligation, YB94.249
prospectus, preparation and lodgment, YB94.251
takeovers by, YB94.254
Foreign capital
Papua New Guinea, access to in—see Papua New Guinea
Foreign investment
joint ventures, in, see Joint ventures
mining, in—see Mining
People’s Republic of China, in, see People’s Republic of China
project finance, YB03.108
Foreign investment law, see Australian foreign investment law
Foreign investors
energy market, in
continued privatisation, expectation of, YB01.167-168
losses on investments, YB01.166, YB01.185
outcomes of reform process for, YB01.159-160, YB01.184



risk transfer to, YB01.159, YB01.166
Foreign ownership
Moomba-Sydney gas pipeline, YB94.232
print media, YB94.232
Foreign public officials
bribery of, see International bribery and corruption
definition, YB00.17
Foreign torts
jurisdiction of Australian courts, YB96.557-564
Forestry
carbon sequestration rights, J99.3
Forfeiture
allowable expenditure, B94.65
apportionment of expenditure between several tenements, B94.188
claimed expenditure exaggerated, B94.14
costs of unsuccessful application to withdraw plaints, B94.14
evidence of expenditure not limited to Form 5, B94.116
expenditure conditions not met, B95.17-19
formal evidence of expenditure conditions required, B95.19
insufficient evidence that expenditure conditions not met, B94.155
plaints alleged abuse of process, B94.116
relevant considerations, B95.19
what constitutes expenditure, B94.117-118
Forum non conveniens discretion, YB00.40, YB00.42-47
Australian approach, YB00.43-47
Oceanic, test in, YB00.43-44
oppression and vexation, YB00.43-47
St Pierre, test in, YB00.43
UK approach, YB00.43
US approach, YB00.43
Voth, test in, YB00.44-46
Forward contract, YB93.74-77, YB93.103, YB93.121—see also Financial risk management, Futures
copper, YB93.82
coupon only swap, YB93.81-82
flat or “par” forwards, YB93.78-79
floating cross-currency swap, YB93.79-81
FX contracts, YB93.77-78
participating option, YB93.82-84
Fossickers
right to enter land (NSW), J99.106
FPSO, see Floating Production, Storage and Offloading
vessel (FPSO)
Framework Convention on Climate Change, J00.158, J00.159-161
background, J00.159-161
carbon trading regime, J98.40
developments after, J00.161
emissions trading and carbon credits, J98.341-345
enforcement, J97.136-138
implications, J97.139
Kyoto Protocol, 198.30-42, J00.162-165
developments after, J00.165
flexibility mechanisms, J00.163-165
obligations, J97.135
tradeable permits, J97.139
France
law establishing safety zones around offshore oil rigs, J99.249, J99.250
Franchise
contractual obligation, YB02.34
good faith, of, YB02.34
duty of good faith, YB02.10-11



Franchising, multi site see Downstream petroleum industry
Frauds, statute of
relationship to Property Law Act (WA), J01.42-43
Free trade agreements
AUSFTA, YB04.574
advantages, YB04.583—+4
history of negotiations, YB04.574-5
key elements, YB04.576
nature of, YB04.575-6
bilateral and multilateral treaties, YB04.576-7
dispute resolution, YB04.581-3
e-commerce, YB04.580
GATT, under, YB04.575-6
government procurement, YB04.579-80
intellectual property rights, YB04.580-1
investment, YB04.578-9
market access for goods, YB04.577-8
Most Favoured Nation principle, conflict with, YB04.575-6
resources industry, benefits to, YB04.583—4
Freedom of association
individual workplace agreements, whether breach, J00.25-34
injunction against breach, J00.27
workplace agreements, whether breach of, YB00.579
BHP Iron Ore case, YB00.582-589
Cth legislation, YB00.580-581, YB00.582
international conventions, YB00.581-582
WA legislation, YB00.580
French, Re; Ex parte Serpentine-Jarrahdale Ratepayers and Residents Association, YB94.598
objections to mining tenements, grounds a warden may hear, YB94.599
Full Court’s decision, YB94.609
hearing by warden, YB94.608
majority decision, YB94.610
minority decision, YB94.613
ramifications of, YB94.614
standing of objectors, YB94.615
previous cases, YB94.599
Frustration
exceptions, YB04.315-16
force majeure, distinguished, YB04.290-2
liabilities accrued prior to event, YB04.290
overview of doctrine, YB04.288-90
limitations, YB04.289-90
repudiation of contract, YB04.316
termination for breach of essential term, YB04.315-6
test, YB04.289
Fundamental breach
doctrine of, YB02.449
Future act regime, J02.220-221
alternative action, YB02.179
application of, YB02.185, YB02.208
authorisation of, YB02.244-245
compensation, YB02.178, YB02.182, YB02.186, YB02.187
effect of, YB02.119-122
establishment of, YB02.133, YB02.178
future act, definition of, YB02.178
Native Title Act 1993 (Cth), under, YB02.133
non-extinguishment principle, YB02.178
notification, YB02.181
procedural
fairness, YB02.181, YB02.183



operation of, YB02.208
requirements for, YB02.178, YB02.183
purpose of, YB02.182
requirements, YB02.178, YB02.179, YB02.183
restraint of, YB02.183-184
interlocutory injunction, YB02.183-184
right to negotiate, YB02.184-185
rights under, YB02.182
validity of, YB02.119-122, YB02.133
statutory, YB02.178-179, YB02.182, YB02.183
Future flow transactions
project rating, YB99.1, YB99.22-26
ESAA, YB99.318-323
ability to produce, YB99.24-25
financial performance of company, YB99.24
importance to industry, YB99.24
importance to sovereign, YB99.24
legal framework, YB99.25-26
local currency issuer credit rating, YB99.23
operating performance of company, YB99.25
other companies, treatment of, YB99.25
structure of company, YB99.25
structure of finance, YB99.22
willingness to produce, YB99.24-25
Futures, YB93.75-76, YB93.104—-105—see also Derivatives, Securities
common law features, YB93.121
definition, YB93.126
exclusions, YB93.111-112
legislative provisions, YB93.126-130
market, YB93.112
types
adjustment agreement, YB93.110-111, YB93.129
eligible commodity agreement, YB93.109-110, YB93.127
eligible exchange traded option, YB93.111, YB93.129
exclusions from definition, YB93.111-112
futures option, YB93.111, YB93.129
Futures trading
greenhouse gas emissions, see also Greenhouse gas emissions
developing market, YB00.402-403
establishing market, YB00.398-399
jurisdiction, YB00.403-404
legislation, YB00.404
market access, YB00.404-405
market rules, YB00.404-405
regulation, YB00.405-406
verification, YB00.406
nature of futures contracts, YB00.401-402



