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 public interest groups 

  injunctions by, YB01.87 

  standing granted to, YB01.87 

 significant impact, meaning of, YB01.102-106 

 State and Territory processes 

  bilateral agreements, YB01.83 

  Commonwealth accreditation, YB01.83 

  implications of Commonwealth legislation, YB01.85-86 

 State approvals 

  Commonwealth control over, YB01.92-94 

  constraints where actions covered by bilateral agreements, YB01.92 

 Tasmanian Bilateral Agreement, YB01.95-99 

  accredited processes to date, YB01.96-97 

  conclusions from, YB01.99 

  contents of EIA, YB01.98 

  control of process, YB01.99 

  EIA principles, YB01.97 

  level of assessment, YB01.96 

  preparation of assessment, YB01.97-98 

  proponent, guidance to, YB01.98 

  public comment and information, YB01.98 

Environment, Resources and Development Court (Native Title) Amendment Bill 1994 (SA) 

assent to Act, B95.99 

introduction to House of Assembly, B95.24 

Environmental assessment (EA) 
 environmental screening, YB03.165 

 preparation of, YB03.149 

 report on, YB03.149–150 

Environmental audit, YB93.29, YB93.31, YB93.49 

defined, YB93.44–45 

Environmental codes of conduct, YB00.58-61 

 Australian Minerals Council Voluntary Code for Environmental 

  Management, YB00.58-59, YB00.62, YB00.227 

 Forest Stewardship Council certification scheme, YB00.60 

 OECD Guidelines for Multinational Enterprises, YB00.59-60, YB00.62 

Environmental harm by mining company 
 foreign country, in see Environmental harm in foreign country 

 Great Southern energy case, YB00.225-226 

 prosecutions in Australia in last decade, YB00.223-224, YB00.235-245 

 prosecutorial risk, YB00.222-223 

 statutory penalties, YB00.222, 224-225 

  compliance/enforcement distinction, YB00.227 

 Trade Practices Act breaches, YB00.224-225 

Environmental harm in foreign country 
 Bhopal disaster, India, YB00.42 

 codes of conduct, YB00.58-61 

 domestic litigation, YB00.35-62 

  choice of law rules, YB00.36, 47-50 

  `control', concept of, YB00.35, 36 

  cross vesting legislation, YB00.41 

  forum non conveniens discretion, YB00.40, YB00.42-47 

  high risk activities, variable standard of care for, YB00.54-55 

  intervention in activities of foreign state, rule against, YB00.42 

  jurisdictional arguments, YB00.35, YB00.36, YB00.37-50 

  Mozambique principle, YB00.40-42, YB00.53, YB00.54 



  Ok Tedi litigation, YB00.37-42, YB00.48-49, YB00.53, YB00.57 

  private international law rules, YB00.37-50 

  statutory exclusion clauses, interpretation, YB00.55-57 

  `vulnerability' test for duty of care, YB00.35, 36, YB00.51-54 

   pure economic loss cases, application to, YB00.52-54 

  want of jurisdiction defence, YB00.39 

 Ok Tedi River, Papua New Guinea, YB00.37-42, YB00.55, YB00.57 

 Tisza River, Romania, YB00.35-36, YB00.49, YB00.55, YB00.57 

Environmental impact assessment (EIA) 
applications require, J01.137-139 

 invalidity of mining lease, J01.124-126 

 Jabiluka uranium mine, YB00.201-203 

 natural resource projects, non-compliance with process 

  injunction, obtaining, YB00.263, 268-270 

  objections, YB00.263-264 

  suspension or termination of project, YB00.276 

 need to refer for, J01.129 

Environmental Impact Statement (EIS) 
content of, YB95.46 

drafting of, YB95.28 

lawyers, role of, YB95.28 

legal compliance with, YB95.26–27 

preparation, sufficient budget and consultants for, YB95.28 

prescribed form of, YB95.26 

requirements, amendments to, YB95.57–58 

scope of, YB95.27 

significance of project, emphasis on, YB95.57–58 

state and regional issues, greater focus on, YB95.57 

Environmental impairment 
 alternative risk transfer, see Alternative risk 

  transfer 

 insurance, see Insurance 

 liability 

  ACT legislation, YB02.393-395 

  civil, YB02.372 

  establishment of, YB02.372 

  impact of legislation, YB02.395-398 

  insurance, see Insurance 

  legislation, YB02.374-395 

  NSW legislation, YB02.375-377 

  NT legislation, YB02.391-393 

  Qld legislation, YB02.379-382 

 risk management, YB02.372 

 risk transfer alternative, YB02.374 

  SA legislation, YB02.385-387 

  state legislation, YB02.374-395 

  Tas legislation, YB02.387-391 

  Vic legislation, YB02.377-379 

  WA legislation, YB02.382-385 

Environmental issues 
Codes of Practice, YB96.461-462 

community perceptions, YB96.447-448 

eia, YB96.450 

esd objectives, YB96.445 

enforcement of requirements, YB96.449-450 

environmental audits, YB96.432-433 

exploration and mining, YB96.448-449 

four phases of mining venture, YB96.474 

impacts from exploration and mining, YB96.455 

mine closure, YB96.465-466 



monitoring, YB96.460-461 

nsesd objectives, YB96.445 

petroleum, YB96.449, YB96.462-463 

Qld, YB96.450-454 

regulation, YB96.448-454 

Environmental law 
criminal liability imposed by, YB94.190 

damages, YB93.7 

history, YB93.5–6 

legislation 

Australian Capital Territory, YB93.40–41 

Commonwealth, YB93.34–35 

New South Wales, YB93.35–36 

Northern Territory, YB93.41 

Queensland, YB93.37–38 

South Australia, YB93.38–39 

Tasmania, YB93.39 

Victoria, YB93.36–37 

Western Australia, YB93.40 

Environmental Management Overview Strategy (EMOS), YB93.67 

environmental risks, YB93.1–68 

contaminated land, YB93.7–10 

liabilities 

common law, YB93.6–7 

statutory, YB93.7–10 

occupiers, YB93.10–12 

risk management—see Risk management process 

vendor/purchaser contract special conditions, YB93.44–52 

Environmental management plan (EMP) 
 contents, YB03.150 

 preparation, YB03.140 

Environmental management systems, YB97.530-570 

Australian Minerals Industry Code, YB97.543-554, YB97.570 

development of, YB97.544 

features of, YB97.545, YB97.559 

implementation of, YB97.553 

obligations under, YB97.546, YB97.559 

principles, YB97.549, YB97.560 

systems and processes, YB97.550 

reproduction of, YB97.548-554 

best practice, YB97.565 

certification, YB97.562-563 

commitment required, YB97.537-539 

competitiveness, YB97.560-561 

components of, YB97.534-536, YB97.555-556 

due diligence 

demonstrating, YB97.538, YB97.557, YB97.568 

importance of, YB97.567 

environmental accounting, YB97.568 

incentives 

industry-wide, YB97.559, YB97.560 

regulatory, YB97.557-559 

ISO 14001, YB97.561-563, YB97.566 

limitations, YB97.539 

Minerals Council of Australia, YB97.530 

National Environmental Protection Measures, YB97.540-541 

Normandy Mining, YB97.564-570 

purpose, YB97.533 

risk management, YB97.568 

Environmental Planning and Assessment Act 1979 (NSW) 



consent and existing use, YB95.22–23 

Vaughan-Taylor v David Mitchell-Melcann Pty Ltd, decision in, YB95.23, YB95.47 

consent authority, YB95.23 

merit issues, council inclusion of, YB95.25 

s 101, direction under, YB95.23–25 

contributions plans, introduction of, YB95.55 

Environmental Impact Statement—see Environmental Impact Statement (EIS) 

land use planning 

failure of, YB95.41 

s 117 direction, YB95.55 

Local Government Act 1993 (NSW), consistency of approvals process with, YB95.54 

mining legislation, conflict with, YB95.38–40 

State Environmental Planning Policy (SEPP)—see State Environmental Planning Policy (SEPP) (NSW) 

Environmental protection 
accreditation, J98.81 

 areas of national environmental significance, J00.145-146 

 breach of environment legislation by corporations 

  cases under State legislation, J00.151-153 

  Corporations Law and Conservation Act, conflict, J00.147-148 

  fines and civil penalties, J00.145 

  liability of company officers, J00.145-156 

  State legislation, J00.148-153 

biodiversity, J98.81 

 Conservation Act 

  constitutional aspects, J00.155-156 

  Corporations Law, conflict of objectives, J00.147-148 

  liability of officers under, J00.153-155 

 contaminated land, see Contaminated land 

 economic instruments, use in, J00.157, J00.166-174 

  emissions trading, see Greenhouse emissions trading 

  Kyoto Protocol provisions, J00.162-165 

  market mechanisms, J00.166 

 tradeable units, J00.167-169 

environmental assessment and approval, J98.81 

environmental impact assessment, J98.191-193 

 Framework Convention on Climate Change, J00.159-161 

greenhouse emissions trading, see Greenhouse emissions trading 

groundwater environmental protection policy, J98.96-99 

heritage places of national significance, J98.82 

 interaction of Mining and Environment Protection Acts (WA), J99.19-20, J99.36-38, J99.39 

Kyoto Protocol, J00.162-165 

marine parks, J97.192-196 

mineral lease, objection to (NT), J00.3 

 mining activities, regulation of (Qld), J00.180-185 

  draft Bill, J00.180-185 

  environmental authorities, J00.181-185 

mining environmental protection policy, J98.365-366 

 mining lease, objection to (WA), J00.118-120 

mining objections, J97.192, J97.279-291 

movement of hazardous waste, J98.391-412 

national environmental significance, J98.79 

national park, J97.254-257 

 new Commonwealth legislation, J99.183-191 

  Acts replaced by, J99.183 

  bilateral agreements, J99.189-190 

  Commonwealth powers given to States, J99.185-186 

  criticisms, J99.185-187 

  economic issues, J99.186-187 

  matters of national environmental significance, J99.188-189 

  objects and principles, J99.185 



  role of Environment Minister, J99.187 

 new NSW legislation, J99.274-280 

  community “right to know”, J99.277 

  enforcement, J99.278-279 

  environment protection licence, J99.274-275 

  integrated licensing regime, J99.274-275 

  load-based licensing, J99.275, J99.276-277 

  notification duties, J99.275, J99.277-278 

  penalties, J99.275 

  powers of authorised officers, J99.275 

  Protection of the Environment Policies, J99.274 

  public participation, J99.277 

  recommendations, J99.279-280 

  voluntary environmental audits, J99.276, J99.278 

objections to mining leases (WA), J99.15-20, J99.28-41, J99.214-217 

planning and assessment, J97.274-279 

pollution, J97.101 

pollution control, J98.210-215 

regulation of offshore installations and seabed activities, J98.109-137 

reform of Commonwealth legislation, J98.4-7 

Environmental Protection Act 1994 (Qld) 
administration of, YB95.531–533 

compliance with, YB95.527, YB95.528 

enforcement, YB95.527 

environmental activities, control of 

approvals, YB95.527 

licensing, YB95.527 

environmental duty, concept of, YB95.530 

environmental harm, concept of, YB95.526 

Environmental Management Programme, YB95.527 

environmental values, definition, YB95.526 

freedom of information, YB95.528 

general environmental duty, YB95.526 

historical background to, YB95.521–522 

industry, encouragement of responsibility by, YB95.530 

integrated management programmes, creation of, YB95.526 

licensing system under, YB95.533–534 

management liability, YB95.529 

Mineral Resources Act 1989 (Qld), conflict with, YB95.531–532 

mining industry, impact on, YB95.534–535 

mining title, grant of, YB95.534 

standard criteria for, YB95.532–534 

object of, YB95.525–526 

obligations under, YB95.528 

policies, development of, YB95.528-529, YB95.533 

public involvement in decision-making, YB95.528 

self disclosure requirements, YB95.530–531 

standard criteria, development of, YB95.532 

technical guidelines, release of, YB95.533 

Environmental quality 
 Contamination, see Contamination 

 extractive industry projects, YB04.73 

Environmental reporting 
 annual director's report, YB99.511-512 

 existing practices, YB99.516-517 

 mandatory, YB99.516, YB99.517-519 

  advantages and disadvantages, YB99.519-520 

 particular and significant environmental regulation, YB99.512-514 

  details of performance in relation to, YB99.515-516 

 public sector, YB99.517 



 statutory requirements, YB99.510 

 voluntary, YB99.516-517 

Equipment supply 
 construction contracts, YB04.163 

Equitable claims 
 common law claims, distinguished, YB04.123 

 equitable defences, YB04.123 

Equitable compensation 
 causation, YB04.126–130 

 common law damages and, YB04.125 

 contributory negligence and, YB04.125 

 defendant's profit, reference to, YB04.125 

 definition, YB04.124 

 features, YB04.125–6 

 mitigation, YB04.126 

 object, YB04.124–5 

 remoteness, YB04.126–30 

Equitable duties 
 commercial dealings, in, YB04.118 

 concurrent liability, YB04.122–3 

 remedies for breach, YB04.123–4 

Equitable remedies 
 account of profits, YB04.123 

 discretionary, YB04.123 

 flexibility, YB04.123 

Error of law 
 judicial review, see Judicial review 

Error on the face of the record, B95.18 

ESD 

national strategy, YB96.445 

objectives, YB96.445 

Essential facilities, access to—see Access 

Esso Australia Resources Ltd v Commissioner of Taxation, YB97.459-475 

Estoppel, YB93.150–154; YB01.263-264, YB01.422 

Europe 
 merger control regulation, YB01.3 

 Principles of European Contract Law, YB01.417 

European Commission 
 BHP and Billiton, merger between, YB01.4-5 

 mergers, approach to, YB01.4-5 

 RTZ Corporation PLC and CRA Limited, YB01.4 

European Union 
 EU Climate Change Policy, YB03.304–305 

 EU Renewable Energy Policy, YB03.302–303 

Evidence 
 Aboriginal spiritual material, J00.134-136 

  privilege, J00.134-135 

  public interest immunity, J00.136 

  relevance, J00.135 

  waiver of privilege, J00.135-136 

native title cases, in—see Native title 

native title claim, continuing connection to land, J99.8-11 

need to gather, YB04.99–100 

 of native title, B95.10–11 

picketing cases, J00.132-133 

right to gather, YB04.99–100 

rules not applying to New South Wales Coal Compensation Review Tribunal, B95.9 

Examinations 
 ASIC's power to conduct, YB04.85 

Exclusion clauses, YB02.449 



 prohibition of, YB02.452 

Exclusionary provisions 
 joint ventures, issues for, YB03.58–60 

Exclusive dealing 
 joint ventures, issues for, YB03.62–63 

Exclusive economic zone 
customary international law, B95.2 

declaration by Maritime Legislation Amendment Act 1994, B95.2 

implementation of rights over mineral resources, B95.2 

Exemption clauses 

joint operating agreements, in—see Risk allocation 

Expenditure—see Exploration expenditure 

 aggregation of, within project, J00.73-74, J00.75-76, J00.80 

 conditions, non-compliance with, J00.209-211 

  forfeiture, J00.210-211 

 exemption application 

  late lodgement, J00.207-209 

  previous applications, J00.211-212 

  statutory declarations, supporting, J00.212-213 

  warden’s role, J00.212-213 

 mining lease, exemption from, J00.204-205 

  project exemption, J00.205-206 

 mining tenement, exemption from requirements, J00.70-81 

Expert evidence 

native title cases, in, YB94.22, YB94.25 

Experts' reports 
 ASIC, expert engaged by, YB99.477 

 ASX Listing Rules, YB99.458, 479 

 basis of assessment, YB99.486-487 

 breach of duty, YB99.466-468 

  fiduciary duty, YB99.471-472 

 Bre-X Minerals Busang affair, YB99.450-452 

 case law, YB99.457-476 

  Astley v Austrust Ltd, YB99.459-462 

  Duke Group Ltd v Pilmer, YB99.462-473 

  Matine Ltd, Re, YB99.473-475 

 challenging, reasons for, YB99.477 

 compromised reporting, YB99.442 

 contributory negligence, YB99.459-462, YB99.468-469 

 control premium, YB99.490-494 

  case study, YB99.491-494 

 Corporations Law provisions, YB99.458, YB99.479 

 damages, YB99.472-473 

  contractual, YB99.460-461 

 definition of expert, YB99.478 

 directors 

  duty to provide reliable information, YB99.469 

  issues for, YB99.463 

  liability, YB99.472 

  scrutiny of report, YB99.469-471 

 discounted cash flow methodology, YB99.487-489 

  beta co-efficient, YB99.489-490 

  gold premium, impact on, YB99.488-489 

 duties in contract and tort, YB99.464-465 

  breach, YB99.466-468 

  continuing duty of care, YB99.467-468 

  fiduciary duty, breach, YB99.471-472 

 engagement letter, YB99.482-485 

 erroneous sample calculation, YB99.474 

 experts, issues for, YB99.463 



 `fair and reasonable', meaning, YB99.486-487 

 goodwill, YB99.474 

 guiding principles, YB99.454-456 

 incomplete sign-off, YB99.443 

 indemnities and disclaimers, YB99.443 

 independence, YB99.440, 480-482 

 information gathering, YB99.482-485 

 interested parties, YB99.439-440 

 legal perspective, YB99.457-476 

 material omission in statement, YB99.474 

 merchant banker's perspective, YB99.477-494 

 methodology, YB99.487-491 

  control premium, YB99.490-494 

  discounted cash flow, YB99.487-489 

 negligence in preparation, YB99.466 

 risks areas, YB99.441-443, YB99.479-491 

 schemes of arrangement, YB99.473, YB99.479 

 scope, YB99.440-441 

 technical experts, reliance on, YB99.485 

 undue conservatism, YB99.442 

 Valmin Code, YB99.443-454 

 valuation approach, YB99.487-491 

 valuer's perspective, YB99.438-457 

 voluntary, YB99.441 

 when required, YB99.478-479 

 who is expert, YB99.478 

 written instructions, YB99.482 

Exploration—see also Mining; Petroleum 

aerial, YB94.311 

rights of tenement holders, YB94.316 

trespass, YB94.332, YB94.364 

agreements 

mutual interest provisions—see Mutual interest provisions 

airborne magnetics, YB94.382 

assessment lease, YB95.15, YB95.17 

Australasian Code for Reporting of Identified Mineral Resources and Ore Reserves, YB95.5 

conceptual targeting, YB94.310 

 Defence Practice Area land, on, J99.101-104 

 definition under revised tax legislation, YB95.407–409 

detailed, of tenement area, YB94.310 

diamond drilling, YB95.3, YB95.4 

disclosure of information—see Disclosure 

drilling, YB94.381, YB96.256-265 

electromagnetic surveys, YB94.383 

expenditure on, YB95.3–4 

expenditures, YB04.541–2 

failure of landowner to secure recommendation of excise of land from application, B95.249 

geologist, role of, YB95.2–3 

government, YB96.206-207 

ground surveys, YB94.310 

landowner consent, YB96.206 

licence, YB95.15, YB95.16-17 

application procedure, YB96.546-547 

conversion to mining lease, YB96.212 

dealings, YB96.213-214 

expenditure, YB96.211-212 

granting, YB96.209 

moratorium, YB96.213 

procedures, YB96.208 

relinquishment, YB96.210 



reporting requirements, YB96.214 

rights, YB96.211 

size and shape, YB96.210 

term, YB96.209-210 

licences, royalty agreements and, YB04.254–5 

Mineral Exploration Code of Practice (Tas), YB95.4 

minerals, YB96.204, YB96.455-462 

offshore investment, YB94.221, YB94.269 

access to land as criteria, YB94.297–302 

Argentina, YB94.280 

Chile, YB94.280 

China, YB94.281 

countries, YB94.275 

criteria for, YB94.277 

data, access to, YB94.302–306 

domestic obstacles, YB94.271 

geological prospectivity, primacy of, YB94.271 

India, YB94.280 

Indonesia, YB94.279 

Russia, YB94.281 

security of tenure as criteria, YB94.282–290 

taxes and royalties as criteria, YB94.290–297 

trends in, YB94.270 

open file assessment, YB94.310 

orebodies, identification of, YB95.2–3 

permit, YB93.427 

petroleum, YB96.243-253 

pre-feasibility study, YB95.4 

regional assessment, YB94.310 

resource and reserve, standardisation of definitions, YB95.5 

resource evaluation, YB94.312 

satellite images, YB94.381 

trespass, YB94.365, YB94.384 

 split commodity arrangement (WA), J99.115-118 

  heads of agreement, whether binding, J99.115-117 

 restitution for unjust enrichment, J99.117-118 

stages in exploration programme, YB94.309–312, YB94.379 

stream sediment sampling, YB94.382 

subsurface, YB94.311 

rights of tenement holders, YB94.323 

trespass, YB94.335 

surface, YB94.310 

rights of tenement holders, YB94.316 

trespass, YB94.331 

surrender of land not prospective, B95.107–108 

techniques, effect of modern technology, YB94.309, YB94.380 

trespass 

aerial activities, YB94.332, YB94.364 

surface activities, YB94.331 

subsurface activities, YB94.335 

unauthorised, disclosure of information—see Disclosure 

without licence, YB96.207 

Exploration expenditure 
deductibility 

feasibility studies, costs of, YB97.465-467 

tenement acquisition costs, of, YB97.467 

Esso Australia Resources Ltd v Commissioner of Taxation, YB97.459-475 

joint venture, payments under, YB97.468-469 

operatorship assumption payment, YB97.469-470 

petroleum exploration, YB97.461-463 



review, evaluation and bidding costs, YB97.463-467 

rewrite of tax law, YB97.472-474 

technology payment, YB97.468-469 

tenement acquisition costs, YB97.470-472 

deductibility of, YB97.467 

Exploration licences 
 application following surrender by previous holder (WA), J99.219-220 

 application of expedited procedure, B96.175 

claim for forfeiture for breach of expenditure conditions, B96.131–132 

conversion to mining lease, B96.15–17, B96.111–112 

“fit and proper person” test, B96.139–148 

 India, licensing policy, J99.228-229 

jurisdiction to consider application, B96.130–131 

 maximum term (Vic), J99.12 

renewal, B94.8 

 renewal terms (Vic), J99.12 

 single securities for multiple licences (NSW), J99.5-6 

split commodity arrangement (WA), J99.115-118 

under Mining Amendment Act 1994 (WA), B96.13 

Exploration permit, J00.55 

 conditions (WA), J00.213-214 

 forfeiture application, J00.206-207 

 permittee, definition, J00.55 

 prohibitions (WA), J00.214 

 transfer and dealings, see Petroleum titles 

Exploration permits 
 competitive bids, J99.100 

 Cth legislation amendments, J99.100-101 

 fixing blocks for renewal, J99.101 

 Land and Resources Tribunal (Qld) constitution, J99.79 

Exploration tenement 
 validity of, YB02.200-201 

Export 
minerals, regulation, YB94.237 

petroleum, YB94.237 

Exports 
 GST, J99.55-57, YB00.445-447 

Extinguishment of native title, J00.82, J00.85-87 

 Aborigines Act 1905 (WA), application, J00.95 

 actual use, J00.85, J00.99 

 adverse dominion, J00.88, 99 

 Argyle mining project, J00.90-92 

 clear and plain intention, J00.85, J00.96, J00.99 

 conditional purchase leases, J00.92 

 development of law, proper approach, J00.98 

 exploration licence, J00.92 

 flora and fauna rights, J00.94-95 

 general purpose lease, J00.92 

 grazing leases, J00.94 

 inconsistency of incidents test, J00.85, J00.96 

  degrees of inconsistency, J00.96 

 Limitation Act, application, J00.95 

 mineral tenements, J00.98 

 mining leases, J00.91-92 

 Noongoora Burr Quarantine Area, J00.95 

 onus of proof, J00.85, 99 

 Ord River Project, J00.89-90 

 partial extinguishment, J00.85, 97-98, J00.99 

 “past act” provisions of NTA, J00.94 

 pastoral leases, J00.86-87, J00.190-191, J00.262-263 



 permanent and total, must be, J00.96 

 regulation by legislation, J00.97 

 reserves, J00.88-89 

  leases of, J00.93-94 

 resources, J00.98 

 significant factors, J00.86 

 special leases, J00.92-93 

 suspension, J00.96-97, J00.99 

 town planning legislation, J00.97 

 vesting, J00.88 

 water rights, displacement of, J00.97 

 Wik case, J00.86-87, J00.190-191 

Express terms 
 fair dealing, of, YB02.11, YB02.13 

 good faith, duty of, YB02.11, YB02.12, YB02.26 

 termination of contract, for, YB02.467 

Extractive industry 

subdivision of lands, J98.369-370 

 


